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Editors Corner
Greeting from Omaha.  It has been quite a spring between the severe thunderstorms and the tornados. Luckily, we were spared.  Other parts of southeast Nebraska and the Midwest were not so lucky.  Hopefully things will calm down in the Midwest as summer approaches.

I did want to take a minute to thank all of you for the information you share with us related to transporting hazmat.  We really appreciate it and look forward to the discussions.  We have had some interesting things happen lately.  Please, keep calling and keep us in the loop.  And, as always, if you need regulatory help, we are here for you.  

Have a great summer! 

   
       




           Sandi Zebrowski

Upcoming training sessions
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There is still time to register for our next Refresher course.  It is scheduled for June 30 - July 1 in Virginia Beach, VA.  We will offer the new Radioactive Module at the refresher as well.  Surfs up!!  If you need the class, please sign up…now.

In addition, due to the changes in Class 7 regulations, we are anticipating holding a 2-3 day revised course 441, specifically on Class 7 hazmat early this summer.  If you are interested in the course, please let me know.  We will further advise you of the date.

Please let your districts and customers know about the upcoming training.  Remember, our PROSPECT courses are open to all federal agencies.  In addition, onsite training is always available as well.

Future Classes:  To make a reservation, schedule an onsite for initial training or refresher training, or obtain additional information, contact: Joy Rodriguez, (256) 895-7448, Sandi Zebrowski, (402) 697-2562, e-mail: Sandi.M.Zebrowski@usace.army.mil or Beverly VanCleef at (402) 697-2559, e-mail: beverly.d.vancleef@usace.army.mil.
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PROSPECT Survey on Street

If you need an initial or recertification course in FY05, make sure you register for it now.  It is FY05  PROSPECT survey time.  If you missed the survey in your office, contact your training coordinator and make sure you get your name in.  If you will be requesting an onsite, please contact HNC also.  The FY 05 Purple Book can be found at http://pdsc.usace.army.mil/     There is a search mechanism on the web page.  At the top right hand corner, you can search by key work.  For example, put in the word “hazardous” or “transportation” and you will see our Transportation courses 429 and 430 as an example.  Remember, this is the time for all folks to sign up, including non-Corps folks.  Remember, our courses are open to all federal agencies.

USACE DOT Security ETL

In Edition 44, we discussed the DOT Security Planning and Training requirements that went into effect September 25, 2003 and December 25, 2003 respectively.  In addition, we discussed recommended USACE procedures for compliance.  The USACE Engineering Technical Letter has been published by HQs and can be found at  http://www.usace.army.mil/inet/usace-docs/eng-tech-ltrs/etl1110-1-502/toc.htm
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New Incident Reporting Requirements

On December 3, 2003, the Research and Special Programs Administration (RSPA) of DOT promulgated a final rule broadening incident reporting requirements.  In this register, RSPA requires the filing of a written report for all unintentional releases of hazmat or hazardous waste in any quantity during loading, transportation, unloading and storage during transportation.  See 49 CFR 171.16 (d) for some exceptions.  The most notable to us is (d)(2).  Essentially, unless a phone report is required, one does not need to report an unintentional release if (1) the hazmat is properly classified as a ORM-D, or PG III class 3, 4, 5, 6.1, 8, 9 materials; AND (2) aggregate release < 5.2 gallons for liquids or 66 lbs for solids; AND (3) materials is not offered by air, it is not a hazardous waste nor is it undeclared.  Notice there are “ands” between the items.

In addition, under extreme conditions as specified in 49 CFR 171.15(b) a verbal notification may be required. Readers need to read the requirements found as   http://a257.g.akamaitech.net/7/257/2422/14mar20010800/edocket.access.gpo.gov/2003/pdf/03-29597.pdf
Also, a new reporting requirement has been added to the regulations.  49 CFR 171.16 (a) requires that each person in physical possession of a hazardous material at the time that any of the following incidents occurs during transportation (including loading, unloading, and temporary storage) submit a Hazardous Materials Incident Report on DOT Form F 5800.1 (01/2004) within 30 days of discovery of the incident:

    (1) Any of the circumstances set forth in section 171.15(b);

    (2) An unintentional release of a hazardous material or the discharge of any quantity of hazardous waste;
    (3) A specification cargo tank with a capacity of 1,000 gallons or greater containing any hazardous material suffers structural damage to the lading retention system or damage that requires repair to a system 

intended to protect the lading retention system, even if there is no release of hazardous material; or

    (4) An undeclared hazardous material is discovered.
49 CFR 171.8 provides a newly promulgated definition for “undeclared hazardous materials”.

“Undeclared hazardous material means a hazardous material that is (1) subject to any of the hazard communication requirements in subparts C (Shipping Papers), D (Marking), E (Labeling), and F (Placarding) of Part 172, or an alternative marking requirement in Part 173, and (2) offered for transportation in commerce without any clear indication of the presence of the hazardous material in or on at least one of the following: an accompanying shipping paper, the outer package, the transport vehicle or freight container, or another written statement by the person offering the hazardous material for transportation.”

So, essentially if you receive a package that should have been shipped as hazmat, but there is no indication that the material was shipped as hazmat, then a written report must be filed.  Likewise, if you ship something (including samples) and they should be classified and shipped as hazmat, however you failed to ship it as hazmat, a report will be filed by the receiver or transporter, should they suspect this.
Regulatory Update   
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Note that this update just provides registers of interest pertaining to the management and transportation of hazardous materials and hazardous wastes.  See our web site for a more complete listing of EPA Federal Registers that impact all Corps environmental work: http://www.environmental.usace.army.mil/info/technical/compliance tools/comptools/comptools.html
The entire register can be assessed at  http://www.gpoaccess.gov/fr/index.html
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5/28/2004  Applicability of the Hazardous Materials Regulations to Loading, Unloading, and Storage

Action: Final rule; delay of effective date.

Summary: On October 30, 2003, RSPA published a final rule (68 FR 61905) to clarify the applicability of the Hazardous Materials Regulations to loading, unloading, and storage operations.  RSPA is delaying the effective date of the final rule from October 1, 2004 to January 1, 2005.

    On October 30, 2003, the Research and Special Programs Administration (RSPA, we) published a final rule to clarify the applicability of the Hazardous Materials Regulations (HMR; 49 CFR parts 171-180) to specific functions and activities, including hazardous materials loading and unloading operations and storage of hazardous materials during transportation (68 FR 61906). The final rule amended the HMR to incorporate the following new definitions and provisions: ``pre-transportation function''— means a function performed by any person that is required to assure the safe transportation of a hazardous material in commerce. When performed by shipper personnel, loading of packaged or containerized hazardous 

material onto a transport vehicle, aircraft, or vessel and filling a bulk packaging with hazardous material in the absence of a carrier for the purpose of transporting it is a pre-transportation function as that term is defined in this final rule. Pre-transportation functions must be performed in accordance with requirements in the HMR.   ``Transportation'' is defined to mean the movement of property and loading, unloading, or storage incidental to the movement.  This definition is consistent with the definition of ``transportation'' in Federal hazmat law. Transportation in commerce begins when a carrier takes physical possession of a hazardous material for the purpose of transporting it and continues until delivery of the package to its consignee or destination as evidenced by the shipping documentation under which the hazardous material is moving, such as shipping papers, bills of lading, freight orders, or similar documentation. Movement is defined to be the movement of material from one geographic location to another by rail car, aircraft, motor vehicle, or vessel.  ``Loading incidental to movement'' means the loading by carrier personnel or in the presence of carrier personnel of packaged or containerized hazardous material onto a transport vehicle, aircraft, or vessel for the purpose of transporting it. For a bulk packaging, ``loading incidental to movement'' means the filling of the packaging with a hazardous material by carrier personnel or in the presence of carrier personnel for the purpose of transporting it. Loading incidental to movement is regulated under the HMR.                Other key terms are defined in the register.

Applicability:  This requirements will apply to all shippers of hazmat including hazardous and radioactive wastes.  This rule may require training of additional staff.

Reference:  http://www.access.gpo.gov/su_docs/fedreg/a040525c.html
5/25/2004 p 29728 Notice Concerning Certain Issues Pertaining to the July 2002 Spill Prevention, Control, and Countermeasure (SPCC) Rule

Action: Notice

Summary:  EPA is publishing several clarifications in response to litigation associated with the SPCC Rule of July 2002. Specific areas of clarification include, loading racks, impracticability determinations, and the definition of facility. EPA is also making notification that a clarification letter from the Assistant Administrator of OSWER is available at http://www.epa.gov/oilspill 

Applicability: This clarification is directly applicable to USACE staff involving in the development of SPCC plans for civil, restoration, and military programs.

Reference: http://www.access.gpo.gov/su_docs/fedreg/a040525c.html
5/7/2004 p25656-25657  Hazardous Materials: Regulations for the Safe Transport of 

Radioactive Material (TS-R-1); Solicitation of Proposed Changes
Action: Solicitation of proposals for changes to the International Atomic Energy Agency Regulations

Summary:    The IAEA periodically revises its Regulations for the Safe Transport of Radioactive Material to reflect new information and accumulated experience. The DOT is the U.S. competent authority before the IAEA for radioactive material transportation matters. The NRC provides technical support to the DOT in this regard, particularly with regard to Type B and fissile packages.    The IAEA recently initiated the review cycle for the 2007 edition of its regulations. The IAEA's review process calls for Member States and International Organizations to provide proposed changes to the IAEA by July 15, 2004. The objective is publication of revised regulations in 2007, nominally to become effective worldwide in 2009. To assure opportunity for public involvement in the international regulatory development process, the DOT and the NRC are soliciting proposals for changes to the IAEA Regulations at this time. This information will assist the DOT and the NRC in having a full range of views as the agencies develop the proposed changes the U.S. will submit to the IAEA. Proposals will be accepted June 7, 2004.  

Applicability:  Rules resulting from these comments will affect transporters of Class 7 hazmat.

Reference: http://www.access.gpo.gov/su_docs/fedreg/a040507c.html
4/26/2004 p 22453 National Oil and Hazardous Substances Contingency Plan; National Priorities List Update

Action: Notice of partial deletion of the West Virginia Ordnance Works Site from the National Priorities List

Summary: EPA Region III announces the partial deletion of portions of the West Virginia Ordnance Works site from the National Priorities List (NPL). Deleted portions are Operable Unit 10 (OU-10) South Acids Area, Cooling Tower Area, and Toluene Storage Areas; the Expanded Site Investigation 1 (ESI-1) Magazine Area; the ESI-4 Red Water Outfall Sewer; the ESI-6 Motorpool/Maintenance Area; and the ESI-7 Former Sewage Treatment Plant.

Applicability: This is a Formerly Used Defense Site being remediated by USACE.

Reference:  http://www.access.gpo.gov/su_docs/fedreg/a040426c.html
4/22/2004 p 21737 National Environmental Performance Track Program

Action: Final rule

Summary: EPA is issuing regulations applicable to members of EPA's National Environmental Performance Track Program which will allow members to accumulate hazardous waste 180 days without a permit and will simplify reporting requirements.

Applicability:  This applies only to members of EPA's National Environmental Performance Track Program, but may be of interested in others with good compliance histories that may want to pursue becoming a member of this program.

Reference: http://www.access.gpo.gov/su_docs/fedreg/a040422c.html
4/22/2004 P 21800 Hazardous Waste Generator Program Evaluation

Action: Advanced notice of proposed rulemaking 

Summary: EPA seeks input from stakeholders regarding the effectiveness of RCRA generator standards and areas for potential improvement. EPA, along with our State partners, will evaluate the information to determine whether to propose changes to the hazardous waste generator program.  In addition, EPA will hold public meetings in May to discuss this subject. Comments are due by July 21, 2004.

Applicability:  This applies to generators of hazardous waste.

Reference: http://www.access.gpo.gov/su_docs/fedreg/a040422c.html
4/20/2004 p 21197 National Emission Standards for Hazardous Air Pollutants: Proposed Standards for Hazardous Air Pollutants for Hazardous Waste Combustors (Phase I Final Replacement Standards and Phase II) 

Action: Proposed rule

Summary: This proposes national emission standards for hazardous air pollutants for hazardous waste combustors. These proposed standards would, when final, implement section 112(d) of the Clean Air Act (CAA) by requiring hazardous waste 

combustors to meet HAP emission standards reflecting the application of maximum achievable control technology (MACT). Comments are due on July 6, 2004.

Applicability:  This applies to combustion of hazardous waste and could be relevant to remediation projects involving onsite combustion of hazardous waste.

Reference: http://www.access.gpo.gov/su_docs/fedreg/a040420c.html
4/19/2004 Harmonization With the United Nations Recommendations, International Maritime Dangerous Goods Code, and International Civil Aviation Organization's Technical Instructions

Action: Final rule; extension of compliance date.

Summary: This extends the compliance date of the air eligibility marking requirement published on July 31, 2003 (HM-215E) .  The compliance date is changed from October 1, 2004 to October 1, 2006.

Applicability: This applies to shipment of hazardous materials by air.

Reference: http://www.access.gpo.gov/su_docs/fedreg/a040419c.html
4/8/2004 p 18489 Lead; Notification Requirements for Lead-Based Paint Abatement 

Activities and Training
Action: Final rule

Summary: Under section 407 of TSCA, as amended by the Residential Lead-Based Paint Hazard Reduction Act of 1992, also known as "Title X'', EPA is issuing this final rule to establish notification procedures for certified lead abatement professionals conducting lead-based paint (LBP) abatement activities, and accredited training programs providing LBP activities courses. Specifically, this rule establishes the procedures that must be used to provide notification to EPA prior to the commencement of LBP abatement activities. This rule also establishes provisions that require accredited training programs to notify EPA under the following conditions: Prior to providing initial or refresher LBP activities training courses; and following completion of LBP activities training courses. These notification requirements are necessary to provide EPA compliance monitoring and enforcement personnel with information necessary to track LBP abatement and training activities, and to prioritize compliance inspections. This rule will help to prevent lead poisoning in children under the age of 6 by supporting EPA's implementation of the mandate in Title X to ensure that lead professionals involved in inspecting, assessing or removing LBP, dust or soil are trained and certified to conduct these activities. This rule applies in States and Tribal areas that do not have authorized programs pursuant to 40 CFR 745.324.  This final rule is effective on May 10, 2004.

Applicability:  This relates to lead-based paint abatement activities.  Keep in mind that demolition or renovation for purposes other than actual lead paint abatement are not abatement activities by definition.

Reference: http://www.access.gpo.gov/su_docs/fedreg/a040408c.html
4/6/2004 p 18165 Guidelines Establishing Test Procedures for the Analysis of Pollutants Under the Clean Water Act; National Primary Drinking Water Regulations; and National Secondary Drinking Water Regulations; Analysis and Sampling Procedures

Action: Proposed Rule

Summary: EPA is proposing changes to analysis and sampling procedures 

in wastewater.  Comments are due June 7, 2004

Applicability: This proposal would apply to analysis of water under the Clean Water Act and Safe Drinking Water Act.

Reference: http://www.access.gpo.gov/su_docs/fedreg/a040406c.html
4/2/2004 p 17406 Drinking Water Contaminant Candidate List 2
Action: Notice

Summary: EPA is required by the Safe Drinking Water Act to periodically  publish a list of contaminants not subject regulation which are known or anticipated to occur in public water systems, and which may warrant regulation.  

This notice announces EPA's preliminary decision to carry over the 

remaining 51 contaminants on the 1998 contaminant candidate list (CCL) as the draft CCL 2 and requests comment on CCL-related activities to improve the drinking water contaminant listing process. 

Applicability: DoD environmental restoration sites may have some of the contaminants which EPA is considering regulating.  This includes contaminants such as perchlorate; RDX; 2,4-dinitrotoluene; and 2,6-dinitrotoluene

Reference: http://www.access.gpo.gov/su_docs/fedreg/a040330c.html 

3/12/2004 p 11826 Approaches to an Integrated Framework for Management and Disposal of Low-Activity Radioactive Waste: Request for Comment; Extension of Comment Period

Action: Advance Notice of Proposed Rulemaking (ANPR); extension of comment period

Summary: EPA is extending the comment period for the ANPR for the proposed rulemaking to May 17, 2004.  EPA is considering rulemaking to establish consistency in the management and disposal of “low-activity” radioactive waste and mixed waste.

Applicability: USACE personnel involved with management and disposal of “low-activity” radioactive waste and mixed waste would be interested in this proposed rulemaking.

Reference: http://www.access.gpo.gov/su_docs/fedreg/a040312c.html
Web Site of the Quarter:   Try  me:  http://www.cnrse.navy.mil/ Watch the picture.  Go Navy!
Do you have a regulatory question?   To call us or e-mail us with a question, just go to  http://www.environmental.usace.army.mil/info/technical/comply/compltopical/compltopical.html 
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