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Editors Corner
Greetings  from Omaha.  Autumn is definitely in the air.  The heat of summer has passed and the mornings have turned cool and crisp.  Soon, we will see frost on the pumpkins.  

There is a ton of information in this edition of the newsletter.  We have prepared several useful fact sheets and there is a new law regarding Underground Storage Tanks and how the States will now be able to assess fines and penalties against federal facilities. So, it may be worth your while to spend some time reading this edition.

Lastly, we, in the regulatory compliance group at the HTRW CX, wanted to extend our sincere thoughts and prayers to all those affected by Hurricane Katrina.  This was an incredible natural disaster and we sincerely hope for the well-being of all our friends and colleagues. 

   
       




           Sandi Zebrowski
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Upcoming training sessions

As a new FY approaches, we are busy updating our courses for FY06.  Our surveyed session for the initial training and recertification training will be held in lovely Omaha, the week of March 20-24, 2006.  http://pdsc.usace.army.mil/CourseListDetailsNewFy.asp?Cntrl_Num=223
http://pdsc.usace.army.mil/CourseListDetailsNewFy.asp?Cntrl_Num=429
Please note the recertification course is now TWO FULL days – 16 hours.  

In addition, to schedule an onsite for initial training or refresher training, or obtain additional information, contact:  Sandi Zebrowski, (402) 697-2562, e-mail: Sandi.M.Zebrowski@usace.army.mil or Beverly VanCleef at (402) 697-2559, e-mail: beverly.d.vancleef@usace.army.mil.

And, remember, ALL PROSPECT training is open to ALL federal agencies and their contractors.

Phone number changes 

By the end of the calendar year, we will be getting new phones and new numbers at the HTRW CX.  The compliance folks will soon have the following new numbers:

Sandi Zebrowski 
            402 - 221 - 3450

Ed Bave



- 3451

Sandy Frye


- 3454

Mary Johansen


- 3456

Bev VanCleef


- 3459

Rick Waples


- 3460

New HTRW CX Fact Sheet:  DOT Certification and Appointment  





Through our years of teaching and providing manifest advice, we have developed examples and recommendations for DOT appointment and certification procedures.  We finally have formalized these recommendations and provided examples in a HTRW-CX Fact Sheet.  This Fact Sheet outlines suggested procedures for a hazmat employer to provide DOT and DOD certification to a hazmat employee executing hazmat pre-transportation and/or transportation functions.  This Fact Sheet also provides recommended DOD hazmat authorization and appointment procedures.  The fact sheet is FS 05-05, located at 

http://www.environmental.usace.army.mil/info/technical/comply/complguide/complyfs/complyfs.html
If you have questions concerning the information, feel free to contact us.
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Super Important Underground Storage Tank Law

The Energy and Policy Act of 2005, Public Law 109-58, signed by the President on August 8, 2005, includes amendments to the Solid Waste Disposal Act under Subtitle B - Underground Storage Tank Compliance.  This is also noted as the "Underground Storage Tank Compliance Act".    These amendments address Trust Fund distributions to EPA and States and related actions to be taken by EPA and funded states with respect to USTs.  The amendments also specifically address Federal facilities.  One of the most important areas addressed is the sovereign immunity of federal facilities.  This new law requires payment of reasonable, non-discriminatory service charges including fees for permits and inspections.  Sovereign immunity is waived and payment is required for civil and administrative penalties, regardless of whether such penalties or fines are punitive or coercive in nature or are imposed for isolated, intermittent, or continuing violations. Agents, employees, and officers of the United States are not personally liable for any civil penalty concerning USTs when acting within the scope of their official duties, however may be subject to any criminal sanctions.

Fact Sheet 05-08 pertaining to this new law can be found on our web site at:  http://www.environmental.usace.army.mil/info/technical/comply/complguide/complyfs/complyfs.html
Salvage Drum Clarification

If you were DOT certified or recertified in FY2004, we made the point in class (whether you remember it or not) that the situation in which you could use a salvage drum has changed and DOT only authorized salvage drums to be used during the course of transportation.  Well, someone brought this to DOT’s attention, and evidently this was not their intent.  So, on June 14, 2005 DOT issued a final rule and clarified the use of salvage drums.   See language below.

“In the December 20, 2004 final rule, we (DOT) revised the requirements for use of salvage drums to include the term “non-conforming.”   The term “non-conforming” was added to the UN Model Regulations by the UN Committee of Experts in 2000.   Our intent in the final rule was to allow the use of salvage drums for non-conforming packages, but to limit such use to instances where the packages were discovered to be non-conforming after having been placed in transportation.  However, we inadvertently applied the limitation to damaged, defective, and leaking packages as well as to non-conforming packages.   We are therefore revising 173.3(c) to clarify that damaged, defective, or leaking packages may be transported in salvage drums under the specified conditions irrespective of whether such packages are discovered before or after having been place in transportation.    This would allow, for example, a package found leaking at a fixed storage facility to be transported in a salvage drum for purposes of recovery or disposal.  In Sec. 173.25, paragraph (a)(4) is revised to clarify that overpacks marked with an indication that inner containers comply with prescribed specification may be used to satisfy the “OVERPACK” marking until October 1, 2007. The “inner container comply with prescribed specifications” marking remains in effect for cylinders or containers packaged in a strong non-bulk outer packaging that are specifically required elsewhere in this part to be marked in this manner.”

So, when all of you shuttered at the thought…you were right.    Salvage drums can still be used whenever a package is leaking, damaged, and defective for purposes of recovery or disposal.  Salvage drums can only be used for non-conforming packages once package has entered the transportation system.

Signing DOT Bills of Lading “on behalf of USACE”……………..  Well, we have seen some VERY creative initiatives recently in this area.    

For hazardous waste manifests:  Currently USACE policy is that hazardous waste manifests must be signed by USACE, unless there are extenuating circumstances as per EP 451-1-266, Chapter 7, i.e. a USACE representative is not available to sign at the site due to the site’s remote location.  If there are extenuating circumstances, the contractor may be authorized through the official chain-of-command to sign on behalf of the generator. (See http://www.usace.army.mil/inet/usace-docs/eng-pamphlets/ep415-1-266/toc.htm)

For DOT Bills of Lading:  With the exception of FUSRAP wastes, USACE has allowed contractors to sign DOT shipping papers/Bills of Lading for hazardous materials (excluding hazardous wastes).    For DOT Bills of Lading, DOT specifically allows someone other than the shipper to sign as an AGENT for the shipper.  This is not the same as “on behalf of”.    That “on behalf of” thing   DOES NOT exist under DOT regulations.    So, when a contractor signs the certification on the DOT shipping paper, they assume responsibility just like the shipper, even when they act as our agent.   DOT expects the signatory to the shipping paper to be trained, certified and knowledgeable about the shipment and the hazardous materials.  There are several DOT interpretations on there web site pertaining to this matter.  Thus, contractors that sign the DOT certification on the shipping paper are co-responsible (if that is a word) to ensure the shipping papers are correct and that the material is properly described on the shipping papers and in good condition for shipment and that the shipment is properly marked, labeled, placarded and packaged.   In addition, it is the contractor’s employer who certifies the contractor, not USACE, as far as hazmat training is concerned.  Also, we do not “authorize” a contractor to sign as our agent or for USACE in our absence.

FUSRAP Waste:  Whether DOT Shipping papers, NRC manifests, HW manifests, or Chain-of Custody papers, HQUSACE policy is that the Corps signs any FUSRAP-related shipping paper.

Lastly, it would be totally unwise for a person to ever tell another person, whether contractor or USACE employee to sign on their personal behalf or to just sign the other person’s name.
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Regulatory Update   







Note that this update just provides registers of interest pertaining to the management and transportation of hazardous materials and hazardous wastes.  See our web site for a more complete listing of EPA Federal Registers that impact all Corps environmental work: http://www.environmental.usace.army.mil/info/technical/compliance tools/comptools/comptools.html
The entire register can be assessed at  http://www.gpoaccess.gov/fr/index.html
8/22/2005 p 49093 Unregulated Contaminant Monitoring Regulation (UCMR) for Public Water Systems Revisions

Action: Proposed Rule

Summary: The Safe Drinking Water Act requires EPA to publish every five years a list of unregulated contaminants to be monitored in drinking water. This proposal satisfies that requirement and proposes 26 chemicals for monitoring during 2007- 2011. This includes a proposed change to the perchlorate monitoring established in the previous unregulated contaminant monitoring rule. 

Applicability: Of special interest to DoD is a proposed change with respect to perchlorate.  Recently developed test methods (EPA Method 314.1 (USEPA, 2004b); EPA Method 331.0 (USEPA, 2004c); and EPA Method 332.0 (USEPA, 2004d)) with lower reporting levels for perchlorate than those specified during UCMR 1. 

Reference: http://www.access.gpo.gov/su_docs/fedreg/a050822c.html
8/5/2005 p 45507 Hazardous Waste Management System; Modification of the Hazardous Waste Program; Mercury Containing Equipment

Action: Final Rule

Summary: EPA modifies regulations to allow mercury containing equipment to be managed as universal waste. Examples of mercury containing equipment include mercury switches, thermostats, barometers, and manometers.

Applicability: This applies to mercury containing equipment, ampules of mercury removed from equipment, sealed mercury housings removed from equipment, and ancillary equipment containing mercury.

Reference: http://www.access.gpo.gov/su_docs/fedreg/a050805c.html



                        

8/1/2005 p 44150 Waste Management System; Testing and Monitoring Activities; Final Rule: Methods Innovation Rule and SW-846 Final Update IIIB

Action: Correction






Summary:  This makes corrections to the final rule which appeared in the June 15, 2005 Federal Register.

Applicability: This relates to hazardous waste testing.

Reference: http://www.access.gpo.gov/su_docs/fedreg/a050801c.html
7/28/2005 p 43638 Applicability of the Hazardous Materials Regulations to a “Person Who Offers” a Hazardous Material for Transportation in Commerce

Action: Final Rule

Summary: Pipeline and Hazardous Materials Safety Administration is finalizing a rule previously proposed on September 24, 2004 addressing the scope of a “person who offers” by adding a definition for “person who offers or offeror” to the hazardous materials regulations. PHMSA is codifying long-standing interpretations and administrative determinations on the applicability of those regulations and responded to comments on the proposed rule. PHMSA is defining “person who offers or offeror” to mean any person who performs or is responsible for performing any pre-transportation function required by the HMR or who tenders or makes the hazardous materials available to a carrier for transportation in commerce. PHMSA further clarifies that a carrier is not an offeror when it performs a function as a condition of accepting a hazardous material for transportation in commerce or when it transfers a hazardous material to another carrier for continued transportation without performing a pre-transportation function.

Applicability: This final rule will be of interest to those involved in the shipment of DOT regulated hazardous materials. 

Reference: http://www.access.gpo.gov/su_docs/fedreg/a050728c.html
6/30/2005 p 37698 Deletion of Methyl Ethyl Ketone; Toxic Chemical Release Reporting; Community Right-to-Know

Action: Final rule

Summary: EPA is today amending its regulations to delete methyl ethyl ketone (MEK) from the list of chemicals subject to reporting under section 313 of the Emergency Planning and Community Right-to-Know Act of 1986 (EPCRA) and section 6607 of the Pollution Prevention Act of 1990 (PPA).
Applicability: This will be of interest to persons previously required to report MEK manufactured, processed, or otherwise used. 
Reference: http://www.access.gpo.gov/su_docs/fedreg/a050630c.html
6/ 22/2005 p 36167 Environmental Justice Strategic Plan Framework and Outline

Action: Public comment period

Summary: The Office of Environmental Justice seeks public comment on: (1) The draft "Framework for Integrating Environmental Justice"; and (2) "Environmental Justice Strategic Plan Outline" which includes proposed Environmental Justice Priorities.  These will be the foundation for the Environmental Justice Strategic Plan for 2006-2011 to integrate its environmental justice efforts into their planning and budgeting processes. The draft documents are available at: http://www.epa.gov/compliance/resources/reports/ej.html.

Applicability: This may be of general interest for persons working in communities with disproportionate environmental impacts.  

Reference: http://www.access.gpo.gov/su_docs/fedreg/a050622c.html
6/17/2005 p 35251 Lead-Based Paint System of Records (LPSOR)

Action:  Notice

Summary:  As required by the Privacy Act of 1974, EPA's gives notice that it intends to establish a new System of Records under the Federal Lead-Based Paint Program on individuals who have applied for certification to conduct lead-based paint activities, who 

are students taking classes in lead-based paint activities, or who have been identified on behalf of firms which conduct or which receive accreditation to provide training in lead-based paint activities. 

Applicability: This applies where EPA administers lead-based paint certification and accreditation programs. 
Reference: http://www.access.gpo.gov/su_docs/fedreg/a050617c.html
6/16/2005 p 35034 Hazardous Waste Management System; Modification of the Hazardous Waste Manifest System

Action: Correction

Summary: This includes copies of the new manifest form and continuation form which were omitted from the March 4, 2005 final rule. It also includes corrections to phone number requirements associated with the generator; corrects the wording in the instructions regarding the generators certification; corrects errors pertaining to manifest discrepancies; and makes a clarification regarding DOT marking.

Applicability: This applies to transportation of hazardous waste.

Reference: http://www.access.gpo.gov/su_docs/fedreg/a050616c.html
6/15/2004 p 34729 Hazardous Materials; Transportation of Lithium Batteries

Action: Initial regulatory flexibility analysis

Summary: This aids the public in commenting the April 2, 2002 notice of proposed rulemaking to amend the requirements in the HMR on: (1) Exceptions for ``small'' and for ``mid-size'' batteries and (2) exceptions for aircraft passengers and crew. Under the Regulatory Flexibility Act, actions impacting small businesses must include an initial regulatory flexibility analysis. After the NPRM, it came to light that some lithium battery manufacturers are small businesses such an analysis is required.  This action fulfills that requirement and includes definitions for small, mid-size, and large batteries as well as a summary of testing and shipping requirements based on size.

Applicability:  This applies to transportation of lithium batteries. 

Reference: http://www.access.gpo.gov/su_docs/fedreg/a050615c.html
6/14/2005 p 34537 Waste Management System; Testing and Monitoring Activities; Final Rule: Methods Innovation Rule and SW-846 Final Update IIIB; Final Rule

Action: Final rule

Summary:  This rule amends hazardous and non-hazardous waste regulations under RCRA and NESHAPS for hazardous waste combustors which restricted testing to methods in "Test Methods for Evaluating Solid Waste, Physical/Chemical Methods" (also known as SW-846) to allow other appropriate methods to be used. It also finalizes update IIIB of SW-846, makes minor changes to the wording of the corrosivity characteristic criteria (a non-substantive change); discusses status of development of test methods for the reactivity characteristic, and makes minor editorial changes.

Applicability:  This relates to hazardous and/or non-hazardous waste management activities.

Reference: 
" 

http://www.access.gpo.gov/su_docs/fedreg/a050614c.html


6/13/2005 p 34066 Hazardous Materials; Miscellaneous Amendments

Action: Final rule
Summary: The Pipeline and Hazardous Materials Safety Administration, finalized miscellaneous changes to the HMR proposed on August 12, 2004.  The effective date is August 12, 2005. The rule updates references to DoD packaging requirements found in 49 CFR 173.7; modifies 49 CFR 171.101 to clarify that bulk packaging requirements may be found under Columns 7 (Special Provisions) or Column 8 (Non-Bulk Packaging) as well as Column C; updates various references; makes miscellaneous changes to the HMT; removes obsolete requirements; adds cross-references to related sections of the HMR to assist users; clarifies  that explosive articles of compatibility groups C, D, or E, when transported with those in compatibility group N, may be placarded displaying a single placard for compatibility group D; clarifies fiberboard packagings are distinguished from paper packagings and qualify for reuse; modifies 49 CFR 173.314 and 173.319 regarding tank cars containing time-sensitive product, to require shippers to notify the Federal Railroad Administration rather than the Bureau of Explosives when material is not received by the consignee within 20 days from date of the shipment; etc. 

Applicability: This applies to transportation of hazardous materials

Reference: http://www.access.gpo.gov/su_docs/fedreg/a050613c.html
Web Site of the Quarter:  

To see the list of DRMS approved TSDF and transporters or to subscribe to the disapproval notification email, go to http://www.drms.dla.mil/newenv/html/hw_disposal.html
Do you have a regulatory question?   Call us, e-mail us, or just go to  http://www.environmental.usace.army.mil/info/technical/comply/compltopical/compltopical.html 
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P r e p a r e r



Sandi Zebrowski



The Information Bulletin is distributed quarterly by the



Hazardous, Toxic & Radioactive Waste Center of Expertise in Omaha, NE.

                            Telephone 402-697-2562/2559

                            sandi.m.zebrowski@usace.army.mil
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