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Editors Corner
[image: image5.wmf]Edition 40.  I cannot believe it!  I have been issuing this newsletter quarterly for the past decade.  I need a life!  Ten years ago there was the” Truck” book and the “Drum” book…any trainers remember those?  Heck I had no children….now I have two of them and one started Kindergarten this year.  But amidst the changes, it is good to know that there are some things that never change….like EPA and DOT coming up with new rules…daily!!  

Enjoy the autumn…









    Sandi Z.
Upcoming training sessions:

We currently do not have any additional Initial or Refresher PROSPECT training courses scheduled for the remainder of this calendar year, however we are available to do an onsite, if requested.  Just contact me at 402-697-2562 or at Sandi.M.Zebrowski@usace.army.mil.  
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Below are the scheduled classes for the FY03: 

Hazardous Waste Management and Manifest Initial Course.   Part of the USACE PROSPECT 

Training program, the intent of the course is to fulfill the initial training requirements of 

49 CFR 172, Subpart H as they relate to the management and transportation of hazardous waste 

and the use of a hazardous waste manifest. The course is listed as an approved DOD training 

source in DOD 4500.9-R and is ISEERB approved.   Course will be offered in San Diego, CA, 

March 17- 21, 2003.

Hazardous Waste Management and Manifest Refresher Course.  Part of the USACE PROSPECT training program the intent is to fulfill the recurrent training requirements of 49 CFR 172, Subpart H as they relate to the transportation of hazardous wastes and the use of a hazardous waste manifest.

[image: image7.wmf]This 12-hour refresher is listed as an approved DOD training source in DOD 4500.9-R and

is ISEERB approved.  The course control number is 429.  Courses will be offered in San Diego,

March 18-19, 2003.  

Radioactive Waste Transportation.  Part of the US Army Corps of Engineers PROSPECT training program, the intent is to fulfill the training requirements of 49 CFR 172, Subpart H as they relate to the transportation of radioactive wastes.  This 28-hour course focuses on the requirements associated with shipping Class 7 and 9 radioactive remediation wastes in bulk containers.  The course control number is 441.  The PROSPECT survey did not secure enough students to hold a class in the upcoming year, however if there is enough interest a course can be scheduled.     
To make a reservation, schedule an onsite, or obtain additional information, contact: Joy Rodriguez, (256) 895-7448, Sandi Zebrowski, (402) 697-2562, e-mail: Sandi.M.Zebrowski@usace.army.mil or Beverly VanCleef at (402) 697-2559, e-mail: beverly.d.vancleef@usace.army.mil.

SUPER important upcoming regulatory requirements
While all regulatory changes are important, I want to specifically direct you to two entries.  The first is a new DOT requirement for paperwork retention published on 7-12-02.  The second requirement deals with SPCC requirements and was published 7-17-02.  For your convenience, our Fact Sheet pertaining to this rulemaking is at the end of this bulletin.  Ed Bave is our POC on the SPCC rulemaking.  He can be reached at 402-697-2634.  Both rulemakings are final.

Regulatory Update     

*Note that this update just provides registers of interest pertaining to the management and transportation of hazardous materials and hazardous wastes.  See our web site for a more complete listing of EPA Federal Registers that impact all Corps environmental work: http://www.environmental.usace.army.mil/info/technical/compliance tools/comptools/comptools.html
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The entire register can be assessed at  http://www.access.gpo.gov/su_docs/aces/aces140.html 

5/13/2002 p 33723 EPA's Semiannual Regulatory Agenda

Action: Notice

Summary:  This updates EPA's anticipated actions on major rules.

Applicability:  This is of general interest to those tracking regulatory developments

under any EPA program - RCRA, CERCLA, SDWA, CAA, CWA, FIFRA, etc.

Reference:  Full text can be downloaded from the following address http://www.access.gpo.gov/su_docs/fedreg/a020513c.html 

6/4/2002 p 38418 Notification of States Having Interim Authorization for the 

Amendments to the Corrective Action Management Unit Rule

Action: Notification of interim authorization

Summary: This provides public notification of the states which submitted notice to EPA under the requirements of 40 CFR 271.27 and thus have interim authorization for the Corrective Action Management Units (CAMU) amendments rule (January 22, 2002, 67 FR 2962).  States that have met interim authorization by rule requirements are: Alabama, California, Delaware, Florida, Georgia, Illinois, Indiana, Louisiana, Missouri, Nevada, New Mexico, New York, North Carolina, North Dakota, Oklahoma, Oregon, South Carolina, South Dakota, Tennessee, Texas, Utah, Vermont, Washington, Wisconsin, and Wyoming. 

Applicability:  This will be of interest to persons conducting remediation of hazardous waste involving these states.

Reference: Full text of this notice can be accessed via the Table of Contents located at  http://www.access.gpo.gov/su_docs/fedreg/a020604c.html 

6/18/02 p 41343 Civil Monetary Penalty Inflation Adjustment Rule

Action: Direct final rule

Summary:  EPA penalties are adjusted for inflation.  A complete list is provided in the rule.  RCRA, for example, has a maximum penalty of $31,500 per violation, per day. The previous amount was $27,500.

Applicability:  These penalties apply to violation of environmental regulations. 

Reference:  Full text of this rule can be accessed via the Table of Contents located at http://www.access.gpo.gov/su_docs/fedreg/a020618c.html 

7/1/02 p 44200 Federal Agency Hazardous Waste Compliance Docket

Action: Notice 

Summary: As required by CERCLA EPA is updating the Federal Agency Hazardous Waste Compliance Docket.  Facilities listed on the docket are required by the Defense Authorization Act of 1997 to complete an evaluation within a reasonable schedule to determine whether the facility should be included on the National Priorities List (NPL).

Applicability:  A Corps Civil Works facility is added to the list as well as several other DoD properties.

Reference: This notice can be accessed through the table of contents located at: http://www.access.gpo.gov/su_docs/fedreg/a020701c.html 

7/9/2002 p 45314 Correction of Typographical Errors and Removal of Obsolete Language in Regulations on Reportable Quantities

Action: Direct final rule

Summary:  This corrects typographical errors and updates obsolete language in CERCLA hazardous substance reporting regulations.  Changes include additional phone numbers for contacting the NRC and several modifications to the list of hazardous substances.

Applicability: Those involved in CERCLA release reporting will be interested in this rule. 
Reference: Full text of the rule is available via the Table of Contents located at: http://www.access.gpo.gov/su_docs/fedreg/a020709c.html
[image: image9.wmf]             7/12/2002 p 46123 Hazardous Materials: Retention of Shipping Papers

Action: Final rule

Summary:  DOT establishes a requirement to maintain copies of shipping documents for a minimum of 375 days.

Applicability:  This applies to shipments of hazardous materials by all modes of transportation.

Reference: Complete text is available via the table of contents located at http://www.access.gpo.gov/su_docs/fedreg/a020712c.html 
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             7/17/2002 p 47042 Oil Pollution Prevention and Response; Non-Transportation-Related Onshore and Offshore Facilities

Action: Final Rule

Summary: EPA has consolidated and finalized three Spill Prevention Control and Countermeasures (SPCC) proposed rules dating from 10/22/91 (56 FR 54757), 2/17/93 (58 FR 8824) and 12/2/97 (62 FR 63812).  The rule reorganizes the regulation, reduces administrative burdens, provides exemptions to the SPCC requirements, and clarifies EPA’s position on matters of secondary containment, PE certification and oil filled equipment. Additional, less applicable, but notable provisions include incorporating the Edible Oil Regulatory Reform Act (EORRA) and expanding the scope of the rule to include Outer Continental Shelf and Deepwater Port activities. Extension provisions aside, existing facilities must update SPCC plans by 2/17/03 and implement changes by 8/18/03.

Applicability: The final rule is directly applicable to any active installation, facility, or project with an SPCC Plan.

Reference: http://www.access.gpo.gov/su_docs/fedreg/a020717c.html
8/13/02 p 52674 National Environmental Performance Track Program

Action: Notice of Proposed Rulemaking

Summary: This proposes regulations that would benefit facilities participating in EPA's Performance Track Program by allowing longer periods for accumulating hazardous waste without a permit and simplified reporting procedures.   The Performance Track program allows facilities with outstanding compliance records and which have  environmental management systems (EMS) in place to participate in a project which seeks to improve waste management systems by piloting new, improved management methods.   

Applicability: This applies only to facilities participating in EPA's Performance Track Program, however others may want to be aware of this because it discusses incentives for participating in the program.  

Reference: The complete notice can be accessed via: http://www.access.gpo.gov/su_docs/fedreg/a020813c.html 

8/19/02 p 53743 Civil Monetary Penalty Inflation Adjustment Rule

Action:  Withdrawal of direct final rule

Summary: Because EPA received negative comments, they are withdrawing the direct final rule published on June 18, 2002 which increased penalties for non-compliance with environmental regulations. For example, the RCRA maximum penalty of $31,500 will not revert back to $27,500 per violation, per day until there is a subsequent rule.  

Applicability:  This information is relevant to persons estimating costs for potential fines for non-compliance.

Reference: The complete notice can be accessed at: http://www.access.gpo.gov/su_docs/fedreg/a020819c.html 

Do you have a regulatory question?   We have a list of Frequently Asked Questions on our web page at http://www.compliance FAQs.usace.army.mil/library/faq/faqcom/faqcom.html
In addition, if you would like to e-mail us with a question, just go to  http://www.environmental.usace.army.mil/info/technical/comply/compltopical/compltopical.html 
Question of the Quarter:  How should I package batteries domestically?  
Answer:  Obviously, you need to know the proper shipping name for your batteries.  Then you can determine the packaging provisions from columns 8A, 8B, or 8C.  By looking at column 8A, you can see that there are various exceptions in 49 CFR 173.159.  These should be checked first.
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	Rulemaking Summary

	Title:  Oil Pollution Prevention and Response; Non-Transportation-Related Onshore and Offshore Facilities
	Date: July 17, 2002

	SARS RIN#: 2050-AC62 


	Action Type: Final Rule
	Cite:  67 FR 47042

	Executive Summary:

 Spill Prevention Control and Countermeasure (SPCC) Plans are required by EPA to reduce the likelihood and impact of oil releases to navigable waters. The Clean Water Act requires SPCC Plans to specify procedures and equipment requirements for facilities. EPA has finalized multiple proposed rules dated 10/22/91 (56 FR 54757), 2/17/93 (58 FR 8824) and 12/2/97 (62 FR 63812).  Important aspects of the rule include the following:

· It establishes 2/17/03 and 8/18/03 as dates for SPCC Plan revision and implementation.

· It reorganizes the existing regulation to better reflect different facility requirements.

· It adds/modifies a substantial number of definitions to clarify several issues.

· It allows flexibility in SPCC format requirements provided a cross reference is made.

· It clarifies the role of the Professional Engineer (PE) in the SPCC Plan certification process, clarifies “good engineering practice” and the use of “industry standards” in the SPCC Plan development and implementation process.

· It provides relief from some discharge reporting.

· It adds a method for deviating from some plan requirements provided appropriate justification is documented.

· It exempts certain containers from SPCC requirements if they are associated with a wastewater treatment process and are not used to meet a 40 CFR 112 requirement.

· It excludes underground storage tanks from most of the SPCC rules provided they are in compliance with 40 CFR 280/281.

· It defines a 55-gallon container as the lower limit for making storage capacity determinations and has dropped the 660-gallon single tank trigger provision.

· It clarifies that oil filled equipment is excluded from the bulk container provisions. 

· It clarifies general inspection, testing, and record keeping requirements and specifically addresses integrity testing issues associated with “field constructed” vs. “shop fabricated” containers.



	Army/DoD Impact: The rule will likely have both potential positive and negative impacts to the Army/DOD.  Positive aspects include likely reduced administrative burdens associated with record keeping. Also, some small facilities may no longer be regulated by the SPCC rule with changes to container size and quantity thresholds. Negative impacts include the requirement of staff to review and revise existing SPCC Plans and coordinate PE re-certifications of all existing Plans within the 6-month required time frame of 2/17/03. Further, the actual implementation of amended plans, by 8/18/03, may require unanticipated/unbudgeted capital improvements associated with EPA “clarified” requirements associated with secondary containment, loading/unloading racks, oil water separators and oil filled equipment.  



	USACE POCs:  

· Ed Bave, USACE HTRW CX, 402 697 2634, or by email at Edwin.B.Bave@USACE.Army.mil 

	Effective Date: August 16, 2002  

	Full Text Document Location: 

http://www.epa.gov/fedrgstr/2002-jul.htm 

	Previous Comments: Status unknown


	Key Elements of the Final Rule:

EPA has consolidated and finalized three SPCC proposed rules dating from 10/22/91 (56 FR 54757), 2/17/93 (58 FR 8824) and 12/2/97 (62 FR 63812).  The rule reorganizes the regulation, reduces administrative burdens, provides exemptions to the SPCC requirements, and clarifies EPA’s position on matters of secondary containment, PE certification and oil filled equipment. Additional, less applicable, but notable provisions include incorporating the Edible Oil Regulatory Reform Act (EORRA) and expanding the scope of the rule to include Outer Continental Shelf and Deepwater Port activities.

Implementation Dates:

EPA has indicated that existing facilities, with previously prepared SPCC Plans, have until 2/17/03 to amend their plans to incorporate changes induced by the rule’s new provisions and EPA “clarifications.” The facility then has until 8/18/03 to fully implement those changes. This compliance revision and amendment process is a separate and distinct requirement to that of the periodic  (previously three year, now 5 year) SPCC Plan review.  EPA has stated that the Regional Administrator, on a case-by-case basis, may grant extensions provided appropriate justification is given. The request for extension process is outlined at 40 CFR 112.3(f).  

Rule Reorganization

The rule has been reorganized into subparts. Subpart A consists of applicability, definitions, and general requirements for all facilities. Subparts B and C outline requirements for different types of oils. Subpart B addresses petroleum and non-petroleum oils excluding animal and vegetable oils. Subpart C addresses animal and vegetable oils. Subparts B and C are divided into sections to reflect differing types of facilities (non-production vs. production) for each type of oil. EPA has provided a tabular summary of major changes at 67 FR 47044.

Important New Definitions

EPA has added or modified over 20 definitions. Of particular importance is:

· Facility: The revised rule clarifies that a facility may be as small as a piece of equipment, such as a tank, or as large as a military base (67 FR 47074).

· Bulk Storage Container: EPA added a clarification that oil filled electrical, operating, or manufacturing equipment is not a bulk storage container.

SPCC Format Flexibility

EPA has stated that owners and operators (O/O’s) are not specifically obligated to follow the sequential format of the revised SPCC Plan. However, from a compliance perspective, the plan must include a cross reference of the revised sequence as finalized in this rule. EPA’s argument is that without a quick way to check the contents of a plan against those outlined in 40 CFR 112, compliance would be difficult to evaluate. EPA has provided a cross-reference matrix consisting of the current and revised regulatory citations, which identify the requirements and content of SPCC Plans. The cross-reference can be found beginning at 67 FR 47050. As indicated above, O/O’s have 6 months from the effective date of the rule to revise SPCC Plans, plus an additional 6 months to implement changes.

Role and Scope of the PE, “Good Engineering Practice” and “Industry Standards”

EPA clarified the responsibility of the PE by requiring the PE to specifically consider applicable industry standards and certify that the plan is prepared in compliance with Part 112. The rule further states that the PE must certify technical amendments. PE certification is not required for non-technical amendments such as names and phone numbers etc. 

EPA has clarified what they consider is the fundamental premise of the SPCC program, “good engineering practice” and associated “industry standards.” EPA decided not to incorporate any specific industry standards, as they were concerned codified standards would become quickly obsolete.  EPA listed what they consider appropriate industry standards (ANSI, API, NFPA etc.) at 67 FR 47058 and indicated these are the types of standards a PE should be evaluating in their SPCC Plan certification process. EPA is relying in large part on the PE to implement good engineering practice and to evaluate the appropriateness of current industrial standards for plan implementation. It is then the responsibility of the O/O to implement the plan. EPA specifically states that the O/O “must specifically document any industry standard used to comply with this section [112.3(d)]. This documentation should include the name of the industry standard, and the year or edition of that standard [See 67 FR 47085].” EPA further stated that it is the responsibility of the PE to develop inspection and testing procedures. The PE must now attest familiarity with 40 CFR 112; that he or his agent has visited the site; that plan preparation is in accordance with good engineering practice, including consideration of industry standards; that inspections and testing procedures have been established; and that the Plan is adequate for the facility (40 CFR 112.3(d)(1)). The actual implementation of the SPCC Plan is solely an O/O responsibility.

Discharge Reporting Relief

40 CFR 112.4(a) historically required that when two or more discharges in “quantities that may be harmful” in any consecutive twelve month period occurs, that occurrence triggers the submission of information and a copy of the SPCC Plan to the Regional Administrator (RA). EPA has revised these triggering thresholds now stating that two releases of 42 or more gallons  (one barrel) within a twelve-month period, or an individual release of 1000 gallons or more will trigger additional reporting.  EPA has done this to better focus their resources.  There has been no change or revision to the “sheen rule.”

The “Deviation Rule” (40 CFR 112.7(a)(2))
EPA has added a provision that specifically allows deviations from most of the rules substantive requirements. With the exception of secondary containment, deviations are allowed provided that you can explain your reasons and provide “equivalent environmental protection” with an alternative.  An example of a deviation may address EPA required security measures. In some instances fencing, lighting and other security measures may not be elements of good engineering practice. In that instance a variation is authorized provided the deviation is appropriately documented. EPA specifically stated the deviation provision was not sensitive to cost issues. Deviations of technical aspects of the plan require engineering judgment and are subject to PE certification. 

Section 112.7(d) contains provisions for the O/O when secondary containment required by 112.7(c) [general containment/diversion], 112.7(h)(1) [loading/unloading], 112.8(c)(2) [bulk storage containers], or 112.8(c)(11) [mobile /portable storage tanks] is not practicable. In those cases, the O/O must develop a 40 CFR 109 Contingency Plan and develop a written commitment of manpower and resources unless a Facility Response Plan (FRP) exists.

The “Waste Water Treatment” Exemption

EPA has clarified that certain facilities or parts of a facility that are involved in the treatment of wastewater, vs. the handling and management of oil, may be excluded from the SPCC requirements. In order to meet the exemption criteria, the facility or portion of the facility must not be used to meet any of the substantive requirements of 40 CFR 112 and that particular part of the facility is not involved in the production, storage, or use of oil.  Depending on the specific situation, some oil water separators may or may not meet this exemption. Since several issues come into play in these types of scenarios, this will likely be an area where additional guidance may be warranted. 

Underground Storage Tank (UST) Exemptions

EPA has defined “completely buried tank” and clarified that if these tanks are in compliance with 40 CFR 280/281 they will no longer be regulated under the SPCC provisions. The only requirement will be that these tanks will need to be located and identified on the SPCC Plan facility diagram. EPA further clarified that the SPCC provisions do apply to UST’s exempt from the 40 CFR 280/281 regulations for underground storage tanks. The logic here is that if the tanks are exempt from UST regulations and SPCC requirements then they would be completely unregulated.

Container Thresholds and Bulk Container Definition

EPA has defined bulk storage container and has specifically excluded oil filled equipment from that definition. Further, EPA has clarified that containers with a storage capacity of less than 55 gallon are exempt from all SPCC requirements. EPA has further clarified the bulk container provisions by breaking them out under 40 CFR 112.8. These provisions are in addition to those presented under the general requirements of 112.7.

Switchyards, Substations, and Oil Filled Equipment

EPA has clarified, by definition, that oil filled equipment does not meet the definition of a bulk storage container, thereby excluding this equipment for the 40 CFR 112.8 provisions. EPA was clear that these facilities, as well as others with oil filled equipment, are subject to the SPCC plan and general provisions of 112.7.  Depending on how broadly an installation has interpreted the scope of SPCC Plan applicability, oil filled equipment such as transformers and oil circuit breakers, may or may not have been included in facility SPCC Plans. At a minimum, these areas will need to be identified in the SPCC Plan and containment or diversion structures will need to be evaluated. If these features or structures are not present or are not practical for implementation, a deviation under 112.7(a)(2) would need to be documented.

Integrity Testing of “Shop Fabricated” vs. “Field Constructed Tanks”

EPA has clarified that based on good engineering practice, inspection and testing provisions for smaller shop fabricated tanks may be subjected to visual inspections only, provided all sides can be seen and no sides are in contact with the ground. The deviation would need to be documented as required by 112.7(a)(2). While EPA did not specifically discuss this issue relative to 55 gallon drums and similar sized containers, it would seem logical that visual inspections of drums would suffice if the appropriate language was incorporated into the SPCC plan under justification. 

For larger storage tanks, the requirement that the certifying PE now attest that industry standards and their associated testing have been evaluated and incorporated as appropriate will likely have an impact on operating budgets. EPA had indicated in the 1991 proposed rule that they thought an integrity testing frequency of once per ten years might be appropriate. While EPA dropped any reference to a specific time frame for integrity testing, and deferred to industry standards in the final rule, the 10-year frequency proposal is likely a good indication of what a typical industry standard may require or recommend as an appropriate frequency. In terms of testing techniques, EPA indicated that there are several non-destruction methods including hydrostatic, radiographic, ultrasonic, and acoustic emissions testing that may be employed depending on the application and referenced standard.  It is hard to determine what level of familiarity Army PE’s or private industry PE’s that have historically certified SPCC Plans have with the EPA referenced industry standards and their associated integrity testing methods, but it is reasonable to assume some degree familiarization will be necessary for both private and government PE’s before a comfort level is reached to certify SPCC Plans after the effective date of this rule (8/16/02). 

Inspections, Testing, and Record Keeping

The rule allows “usual and customary business records” to minimize duplication of the record keeping process. (i.e. integrity testing records conducted under contract need not be a part of the plan). Another example might be that some NPDES best management practices (BMPs) and storm water permit related record keeping might also be used to meet wastewater management requirements associated with storm water in diked areas. 

EPA also stated that electronic versions of the plan are fine, but hard copies must be available on-site for facilities occupied at least 4 hours per day. If the facility does not meet those criteria, a copy of the plan must be available at the nearest field office. Plan review must now be conducted every 5 years vs. every 3 years. A signed statement attesting to the review must be documented by the O/O. 

Conclusion

In some several respects the final SPCC rule will benefit Army installations. Specifically the elimination of containers under 55 gallons and 40 CFR 280 compliant USTs from the SPCC regulations will reduce the compliance burden at many facilities. Integration of the NPDES permit program and associated BMPs will help to further reduce duplication in regulatory authorities. 

However, the most important aspect of the final rule may be that the preamble language gives the regulated community a current and up to date perspective of what EPA considers the scope of the SPCC program and their interpretation of it. Whether EPA and the regulated community have been and will be making the same regulatory interpretations of existing and new regulations remains to be seen. The issues associated with loading/unloading racks, oil water separators, and mobile tank vehicles will be the most likely candidates for clarifying guidance from the Army. 
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